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PUBLIC CONTESTS FOR
CORPORATE CONTROL

13.1 INTRODUCTION

Control contests occupy a central place in the theory of U.S. corporate gover-
nance. The theory is elegant: stock prices fall when companies fail to perform
well, and cheap stock presents an opportunity to those who believe they
could do better than the incumbent managers, driven by any of the several
motivations for acquisitions that we reviewed in Chapter 12. Thus, control
contests create important opportunities. They give acquiring managers the
opportunity to capitalize on the new value created by different plans or bet-
ter skills, and they give target shareholders the opportunity to share in this
new value.' The flip side, however, is that control contests are profoundly
unpleasant for incumbent managers. But for this very reason, the threat of a
takeover has the salutary effect of encouraging all managers to deliver share-
holder value. Thus, control contests ar¢ an important potential constraint on
manager-shareholder agency costs generally.-’ We provide in this Chapter tl?c
principal landmarks of the law of control contests and bring developments in

this area up to date.
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ple expedient of running an insurgent slate of candidates for election to the
board. Although the proxy contest is costly and often unsuccessful (at least
at first),” it was nevertheless the only insurgent technique employed dur-
ing the infrequent contests for control over widely held companies prior to
the 1960s. Moreover, the proxy contest has returned with the rise of hedge
funds — large pools of unregulated investment money — in the hands of activ-
ist investors who are using proxy fights as an important tool. For hedge funds,
however, the most common strategy is not to pursue a complete takeover but
rather to seek to elect a partial slate of directors intending to promote change
through “constructive engagement” with the other members of the board, as
we discussed in §6.9.

The second technique is the tender offer — the even simpler expedi-
ent of purchasing enough stock oneself to obtain voting control rather than
soliciting the proxies of others. Widespread use of this technique dates from
the 1960s, and it has remained important ever since. Clearly, a tender offer is
even costlier than a proxy contest, but it also has a great comparative advan-
tage in capturing the attention of stockholders with its promise of cash up
front rather than promises of future performance. In recent years, moreover,
the proxy contest and the tender offer have sometimes merged into a single
hybrid form of hostile takeover, as the law’s acceptance of potent defensive
tactics has sometimes made it difficult to pursue either avenue alone.

The law of corporate control contests has developed in tandem with the
steep rise in the number of M&A transactions in the U.S. economy over the
past thirty-five years. At the outset of this period, courts reviewed a board’s
resistance to a contest for control just as they would review any other corpo-
rate action. If the response were self-interested in an immediate financial way,
the board would be required to demonstrate that it was intrinsically fair;* oth-
erwise, it would be reviewed under the business judgment standard.’ From
a practical perspective, however, this approach worked poorly for mergers
or other acquisition-of-control transactions. Management and the board are
never truly disinterested in the efforts to acquire control over the corpora-
tion (and hence over their positions). Nevertheless, responses to takeover
qffers are not “self-interested” to the same extent as a self-dealing transac-
tion. These offers are immensely complicated business propositions that can
Do arhelders o xrious ks o capottion by thpary DU
282 s critical role in protecting and advising shareholders
in this context.
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analysis of directors’ fiduciary duties in M&A transactions and for defenses
against hostile takeovers. Each of these cases involved a different doctrinal
question, but all concerned changes in corporate control. The wisdom of
hindsight suggests that they were all aspects of a single effort to bring mean-
ingful judicial review to control transactions. The first case was Smith v. Van
Gorkom,® which arose out of a friendly two-step acquisition, consisting of a
cash tender offer followed by a cash-out merger. On its face, Van Gorkom
appears to be chiefly about the corporate director’s duty of care. Neverthe-
less, Van Gorkom held an entire board liable for “gross negligence” under
circumstances in which most experts would have said its directors had met
their standard of care; that is, they had attended all meetings and deliberated
about the key corporate decisions at issue. To better understand this surpris-
ing case, we suggest looking at it in the context of the law of mergers. Later
cases make clear that during this period the Delaware Supreme Court began
a project of redefining the role of the corporate board in corporate control
transactions.

The second major decision was Unocal Corp. v. Mesa Petroleum Co.,
which is excerpted below. It dealt with the Unocal board’s efforts to defend
against a hostile tender offer. Unocal articulated for the first time a stan-
dard of judicial review intermediate between lax business judgment reyiew
and tough entire fairness review to address board efforts to defend against a
threatened change-in-control transaction.

The third significant case argued in 1985 was Revion v. chAndrews
and Forbes Holdings, Inc.?® Revion also addressed the efforts of an incumbent
board to resist an unwelcome takeover. Revlon’s board, however, attempted
to resist by pursuing an alternative transaction, whi(;h is the focu§ of ‘thf Fasg.
Again, the court adopted a form of heightened review short of mtrmslc“ fair-
ness. For want of better terminology, lawyers and judges came to talk of “Rev-
lon duties.” “Revion land,” and “Revion mode” for those times when similar
duties aroée. Yet no one was certain when a board had entered Revion land
or exact ew Revlon duties required.

Altl?z):]grllf E}El(::enl 985 cases appeared revoh.lti'qnar.y, they had prec‘urvso(;'s:
two earlier cases that sought to introduce flexibility into the busmsss ]lu (g4—
ment rule/entire fairness dichotomy. The first was Cheff v. {‘i“ghes’ a 9:
Delaware Supreme Court opinion in which shareholdcirs attac d? X iii g)llt'ps(r)l;i ;
repurchase at a premium price of all the stock belondglglg tooih eli e oy o
holder/director. The premium payment was attack:fon}; (E)lr:3 e T e
as a waste and the whole transaction as 51mpl}lf1 :;lc ehad e effect of securing

ing board. The court agreed that the repurc X ; rhose
the directors in control but held that, as long as thd§ cll)Oﬂ;? ‘57 i,é)lr;?emtr}?it pbofrd’s
was to advance business policies, the buyback did n

6. 488 A.2d 858 (Del. 1985). Sec the discussion in Chapter 6

7. 493 A.2d 946 (Del. 1985).
8. 506 A.2d 173 (Del. 1980).
9. 199 A.2d 548 (Del. 1969).
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fiduciary duty." The second precursor was Schnell v. Chris-Craft Industries"
which, in contrast to Cheff, did find a breach of fiduciary duty when a “disin-
terested” board advanced the date of the company’s annual meeting, as it was
permitted to do by statute, solely in order to make a hostile proxy solicitation
impossible to mount.!?

Although Cheff and Schnell had dealt intelligently with a board’s use of
corporate power to maintain control, neither case afforded useful doctrinal
tools for examining entrenchment measures more generally. However, the
extraordinary growth in the number of M&A transactions — and especially
hostile tender offers —in the late 1970s and early 1980s made the question
of a director’s fiduciary duty in the face of a takeover bid inescapable. The
courts addressed this question, and so did other institutions. State legislatures
passed antitakeover statutes and promulgated standards for evaluating defen-
sive action undertaken by boards. And more important still, private legal inno-
vation, particularly the so-called poison pill, dramatically altered the law gov-
erning changes in control of public companies. In fact, this private innovation
(together with copious case law that it has stimulated) has made most state
takeover legislation as well as much of the Williams Act (as discussed previ-
ously in Chapter 11) very much less significant.

13.2 DEFENDING AGAINST Hostite TENDER OFFERS

UNOCAL CORP. v. MESA PETROLEUM CO.
493 A.2d 946 (Del. 1985)

MOORE, J.:

We confront an issue of first impression in Delaware — the validity
qf a corporation’s self-tender for its own shares which excludes from par-
ticipation a stockholder making a hostile tender offer for the company's
stock. . ..

On April 8, 1985, Mesa, the owner of approximately 13% of Unocal’s
stock, commenced a two-tier “front loaded” cash tender offer for 64 million
shares, or approximately 37%, of Unocal's outstanding stock at a price of $54
per share. The “back-end” was designed to eliminate the remaining publicly
held shares by an exchange of sccurities purportedly worth $54 per share.
H(’WFVCF » PUISUANt to an order entered by the United States District Court for
the Central District of California on April 26, 1985, Mesa issued a supplemen
tal proxy statement to Unocal’s stockholders disclosing that the securities
offered in the second-step merger would be highly subordinated, and that

defcndlc(:i :316 §hdr(‘holdet; attflckeq the corporation marketing strategy, which management
$ a source of real value. The board resolved the disagreement by causing the com-
IZE::]]::] i;?tlrihase the dissident’s stock at 4 premium over market price. Plaintiff sharcholders
and that th‘:- l't(]]:lll'zlflll:s};d:; wns w:astcful, since the company paid a premium to market price:
11. 285A.2d 457 (1)11?“)‘;';;0 entrench the directors in office.
2. See Section 5.10 above,
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Unocal’s capitalization would differ significantly from its present structure,
Unocal has rather aptly termed such securities “junk bonds.”

Unocal’s board consists of eight independent outside directors and six
insiders. It met on April 13, 1985, to consider the Mesa tender offer. Thir-
teen directors were present, and the meeting lasted nine and one-half hours.
The directors were given no agenda or written materials prior to the ses-
sion. However, detailed presentations were made by legal counsel regarding
the board’s obligations under both Delaware corporate law and the federal
securities laws. The board then received a presentation from Peter Sachs on
behalf of Goldman Sachs & Co. (Goldman Sachs) and Dillon, Read & Co. (Dil-
lon Read) discussing the bases for their opinions that the Mesa proposal was
wholly inadequate. Mr. Sachs opined that the minimum cash value that could
be expected from a sale or orderly liquidation for 100% of Unocal’s stock was
in excess of $60 per share. . ..

Mr. Sachs also presented various defensive strategies available to the
board if it concluded that Mesa’s two-step tender offer was inadequate and
should be opposed. One of the devices outlined was a self-tender by Unocal
for its own stock with a reasonable price range of $70 to $75 per share. The
cost of such a proposal would cause the company to incur $6.1-6.5 billion (3f
additional debt, and a presentation was made informing the board of U r}()cal 5
ability to handle it. The directors were told that the primary effect of this obli-
gation would be to reduce exploratory drilling, but that the company would
nonetheless remain a viable entity. o .

The eight outside directors, comprising a clear majority of the thirteen
members present, then met separately with Unocal’s ﬁpanual advisors anq
attorneys. Thereafter, they unanimously agreed to advise the board that it
should reject Mesa’s tender offer as inadequate, and Fhat Up()cal shoulq pur-
sue a self-tender to provide the stockholders with 2 fairly priced alternative to
the Mesa sal. . .. .

On K;)(;Il)loidi the board met again. . . . Unocal’s Yice Pre‘?ldent‘ of
Finance and its Assistant General Counsel made a detailed presentation
of the proposed terms of the exchange offer. A price ranjz_e b“;twﬁ?nrﬁzg
and $80 per share was considered, and ultimately the aree olrs di -
upon $72. .. .The board’s decisions were made in r.ellance on the a ‘Vlcc‘
of its investment bankers. . . . Based upon this advice, ... the directors
exchange offer. Their resolution prf)vxdcd tft;at
if Mesa acquired 64 million shares of IlJnoczild s;tl)l;kt rtllgr;)elﬁ?nﬁ;gz’;%ooir
(the Mesa Purchase Condition), Unocal would Dl
standing for an ¢xchange of debt securities having an aﬁlgr f)fa;?:ri' g:)ru‘llghblz
of $72 per share. The board resolution also stated that the

subject to other conditions. . . .

Legal counsel advised that under
¢Xcluded for what the directors reasond
Purpose. The directors’ discussion cente

Cg)mp SRR SRS [ thek “li)anids " To include Mesa would dcfeat
the latter would finance with “junk bonas.

_ - -xchange offer (49%)
that goal, because under the proration aspect ()f the f’)‘;? ll?:l d by :m(othf(:)r
Cvery Mesa share accepted by Unocal would displace ¢

Unanimously approved the

Delaware law Mesa could only be
bly believed to be a valid corporate
red on the objective of adequately
kend” of Mesa's proposal, which
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stockholder. Further, if Mesa were permitted to tender to Unocal the latter
would in effect be financing Mesa’s own inadequate proposal. . ..

[Unocal’s board subsequently waived the Mesa Purchase Condition as to
50 million shares (roughly 30 percent of outstanding shares), five days after
the commencement of its April 17 exchange offer. This waiver —in effect,
a self-tender for 30 percent of Unocal —was meant to placate institutional
shareholders who correctly anticipated that Unocal’s offer would defeat
Mesa’s bid and feared that it would also lead stock prices to decline to the
$30 level, where they had languished prior to Mesa’s bid.]

We begin with the basic issue of the power of a board of directors of a
Delaware corporation to adopt a defensive measure of this type. . ..

The board has a large reservoir of authority upon which to draw. Its
duties and responsibilities proceed from the inherent powers conferred by 8
Del. C. §141(a), respecting management of the corporation’s “business and
affairs.” Additionally, the powers here being exercised derive from 8 Del. C.
§160(a), conferring broad authority upon a corporation to deal in its own
stock. From this it is now well established that in the acquisition of its shares
a Delaware corporation may deal selectively with its stockholders, provided
the directors have not acted out of a sole or primary purpose to entrench
themselves in office. Cheff v. Mathes, Del. Supr., 199 A.2d 548, 554 (1964)....

Finally, the board’s power to act derives from its fundamental duty and
obligation to protect the corporate enterprise, which includes stockholders,
from harm reasonably perceived, irrespective of its source. . ..

When a board addresses a pending takeover bid it has an obligation to
determine whether the offer is in the best interest of the corporation and its
shareholders. In that respect a board’s duty is no different from any other
responsibility it shoulders, and its decisions should be no less entitled to the
respect they otherwise would be accorded in the realm of business judg-
ment. ... There are, however, certain caveats to a proper exercise of this func-
Fiqn. Because of the omnipresent specter that a board may be acting primarilY
in its own interests, rather than those of the corporation and its shareholders,
there is an enhanced duty which calls for judicial examination at the thresh-
old before the protections of the business judgment rule may be conferred. ...

In the face of this inherent conflict directors must show that they had
rF:aS()nable grounds for believing that a danger to corporate policy and effec
tiveness existed begausc of another person’s stock ownership. ...
of thicclgigg;::s)glfc;g)rI:hh.;\;( z? fiduciary duty to act in the‘ best imerestes
extends to protectiﬁ; thcc ‘0 (U'S’. o s have o | their du'ty thcarfn
whether 2 i originat g()frl)()ratn(?n and its owners from pcrccxchl‘% o
such powers are not §bsol€st r(;‘m third parties or other slmrch(')ldcrs. ; "
tion to defeat any Perceivel:i fh  pporation d()cs‘ not have unbridled disc

reat by any Draconian means available.

one Frlzfn.lltl—l;d;; ;’:t:?bmgiestcd that a board’s response to a takeover threat should be a passive
h()lc-lers’Welfére " Br(?.o & Daniel R. Fischel, Takeover Bids, Defensive Tactics, and Share
o et el d > Business Lawyer (ABA) at 1750 ( 1981). However, that clearly is not the o

-and as the proponents of this rule of passivity readily concede, it has not been

adopted either by courts 2 vislatures F K
O A, y § or state legislatures. Easterbrook & Fischel, supra at 2,94 Harv.L. Re
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The restriction placed upon a selective stock repurchase is that the
directors may not have acted solely or primarily out of a desire to perpetuate
themselves in office . .. [or take] inequitable action. . . .

A further aspect is the element of balance. If a defensive measure is to
come within the ambit of the business judgment rule, it must be reasonable
in relation to the threat posed. This entails an analysis by the directors of the
nature of the takeover bid and its effect on the corporate enterprise. Exam-
ples of such concerns may include: inadequacy of the price offered, nature
and timing of the offer, questions of illegality, the impact on “constituencies”
other than shareholders (i.e., creditors, customers, employees, and perhaps
even the community generally), the risk of non-consummation, and the qual-
ity of securities being offered in the exchange. See Lipton and Brownstein,
Takeover Responses and Directors’ Responsibilities: An Update, p. 7, ABA
National Institute on the Dynamics of Corporate Control (December 8, 1983).
While not a controlling factor, it also seems to us that a board may reasonably
consider the basic stockholder interests at stake, including those of short-
term speculators, whose actions may have fueled the coercive aspect of the
offer at the expense of the long term investor.'* Here, the threat posed was
viewed by the Unocal board as a grossly inadequate two-tier coercive tender
offer coupled with the threat of greenmail.”®

Specifically, the Unocal directors had concluded that the value of Unocal
was substantially above the $54 per share offered in cash at the front end. Fur-
thermore, they determined that the subordinated securities to b? cxch?ngecl
in Mesa’s announced squeeze out of the remaining sharehqlders in the “back-
end” merger were “junk bonds” worth far less than $54. I[.IS now well recog-
nized that such offers are a classic coercive measure de&gncﬁ to stampede
shareholders into tendering at the first tier, even if the price is maQequate, out
of fear of what they will receive at the back end Qf the transaction. Wll:ouy
beyond the coercive aspect of an inadequate two-tier t_ender o{fer, the t .lreaf
was posed by a corporate raider with a national reputation as ad g;eter.ltma;) erC

In adopting the selective exchange offer, the board stated that i fsfo ]e'u
tive was either to defeat the inadequate Mesa offer or, should the 1()) fer stxd
Succeed, provide the 49% of its stockholders, whg would o;l;er;vxllze : Ifatotr)f)ih
to accept “junk bonds,” with $72 worth of senior debt. We

purposes are valid.

However, such efforts wou
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e A a7 T anothef)Cngrdz)om 35 Bus. Law. 101 (1979)] at
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2 i involving
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;he stock prices of target companies that hav ority of cases the target’s shareholders benefited
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at $54 per share. Second, Mesa could not, by definition, fit within the class of
shareholders being protected from its own coercive and inadequate tender
offer.

Thus, we are satisfied that the selective exchange offer is reasonably
related to the threats posed. . . .Thus, the board’s decision to offer what it
determined to be the fair value of the corporation to the 49% of its share-
holders, who would otherwise be forced to accept highly subordinated “junk
bonds,” is reasonable and consistent with the directors’ duty to ensure that
the minority stockholders receive equal value for their shares.

Mesa contends that it is unlawful, and the trial court agreed, for a cor-
poration to discriminate in this fashion against one shareholder. It argues
correctly that no case has ever sanctioned a device that precludes a raider
from sharing in a benefit available to all other stockholders. However, as we
have noted earlier, the principle of selective stock repurchases by a Delaware
corporation is neither unknown nor unauthorized. . . . The only difference is
that heretofore the approved transaction was the payment of “greenmail’toa
raider or dissident posing a threat to the corporate enterprise. All other stock-
holders were denied such favored treatment, and given Mesa's past history of
greenmail, its claims here are rather ironic.

However, our corporate law is not static. It must grow and develop in
response to, indeed in anticipation of, evolving concepts and needs. . ..

[Als the sophistication of both raiders and targets has developed, a
host of other defensive measures to counter such ever mounting threats
have evolved and received judicial sanction. These include defensive char-
ter amendments and other devices bearing some rather exotic, but apt,
names: Crown Jewel, White Knight, Pac Man, and Golden Parachute. Each
has highly selective features, the object of which is to deter or defeat the
raider.

Thus, while the exchange offer is a form of selective treatment, given the
nature of the threat posed here the response is neither unlawful nor unrea-
so.nable. If the board of directors is disinterested, has acted in good faith and
with due care, its decision in the absence of an abuse of discretion will be
upheld as a proper exercise of business judgment. . ..

- In conclusion, there was directorial p()wer to oppose the Mesa tender
offer, and to undertake a selective stock exchange made in good faith and
upon a rcaS(‘mab‘lc investigation pursuant to a clear duty to protect the corpo-
:‘:ltrz :‘?(fs‘flll?)i l::in lrlcl:':?l:] ttl(l)ct ISC.ICICUYC stock repurchase plan chosen by }Jﬂf)ﬁf‘l
TR p— p()sccll . IL 'tllrut that the board fzm()nully. and reasonably

V21 Y Mesas inadequate and cocercive twodtier tender offer.
glféd:{a;}g;iz Stl(j;'}l}flngtlé)li::;; ihc lzi()ard’s action is entitled to be mcasurcg b;’
-y Ckvide\ ns ‘Jll li;ment rL}lc. Ihu:s, un.lc.ss it is show'n Y‘l
based on perpetuating themse(hcz t‘ .at th‘c directors’ decisions were p’rlma‘l:rz
duty such as fraud ()verre'u:hi st 11r1 ‘()fhcc’ or Some ey l?reach -Of~hducii a
Court will not substitute it; 'u({l’g, , 7ack of good faith, or being uninformed,

If the stockholders arcl " fmfn,t for Fllut of the b()zlrd: . !

: spleased with the action of their elected rep

resentatives, the powers of cc
. rporate democracy are ; \ir disposal to turm
the board out. . .. e
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the repurchase program was coercive or preclusive, because AmGen could
fun a proxy contest to replace the Unitrin board. The court then remanded
the case to the Delaware Chancery Court for a determination as to whether
the pill and the repurchase program were within the range of reasonable
defenses (with the burden on the Unitrin directors). If the defendant direc-
tors did establish that the board action was proportionate and within a range
of reasonableness, the burden would then shift back to the plaintiffs to prove
that the defensive action was nevertheless a breach of the duty; for instance,
by being primarily motivated to maintain the board in office.

Unitrin reflects the almost Byzantine complexity of the Delaware corpo-
rate law of hostile takeovers. One might think that, if a court concludes that
directors have taken an action that is (1) legal, (2) proportionate to a threat
and (3) within a range of reasonable responses, the challenge to the action
should be at an end. But under Unitrin, such a finding does not justify a dis-
missal of the complaint —it simply shifts the burden back to the plaintiff.
Analogous consequences follow if the defendant directors do not establish
that a defensive action is proportionate (i.e., if the action is deemed either
coercive/preclusive or outside the range of reasonableness). Here, too, pel-
aware law does not simply say that such actions violate a board’s ﬁducxary
duty. Rather, according to the cases, it is open to defendants to prove the fair-
ness of the action nevertheless. See, e.g., Shamrock Holdings, Inc. v. Polar-
oid Corp., 559 A.2d 278 (Del. Ch. 1989). . _

Unitrin makes clear how limited an “enhancement”to the business judg-
ment rule Unocal can be. In this regard, Unitrin boils down to tl.lrec things.
First, under Unocal/Unitrin, the target’s directors, not the plaintxff, bear ic
burden of going forward with evidence to shoW that th'e defensllyc: acu‘;)n
Was proportionate to a threat. Second, substantively, action that is pre,c u-
sive” or “coercive” will fail to satisfy Unocal’s test. Third, assuming that a
defensive measure passes the preclusive/coercive test (in Umtrm. s hngualge
that it is not “draconian”), then it will satisfy Unocal so.long as it 1s‘ wfnt En
a range of reasonable action.” Properly understood, this last as‘pect O'the
test is operationally similar to the business judgment rule: An zllulon tht ff
sustained if it is attributable to any reasonable judgment. It wil nolilmaTaire:u
the court would have regarded some other act19n a‘s‘more re;:s_(r)lntzlll > an e
together, these three aspects of “enhanced”business ]lldgm%]nlnicare o NCK‘
be thought to provide more smoke than warmth. But see O7 .

Healthcare, at §13.60.2.

13.3  Private Law INNovATION: THE POISON P

We turn now to a most remarkable innovation in (fogg(:litr?vfrmo?fhzlt]‘;lr;
holders’ rights plan or “poison pill.” This was.an‘ au ‘acles oo be controversial,
Proven to be remarkably effective, although it cgnn?; e e
Ina merger, the counter-party must negotiate an gct E,( ntrol. as of the early
8¢t board of directors; in a tender offer for corporladfe:rS rights’ plans operate:s
1080s, the board had no formal role. The shareholder:
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to put the target board in the same position regarding tender offers for cor-
porate control as the statute does respecting mergers. How it does so will be
explained.

In this section, we describe these colloquially named “poison pills” and
discuss another vital 1985 case of the Delaware Supreme Court, Moran v.
Housebold International, Inc.,** which validated the poison pill technique.
Judicial acceptance of shareholders’ rights plans was a major evolutionary
step in U.S. corporate law. The invention of the pill was not quite like a tech-
nological innovation such as the cell phone because whether or not the pill
“worked” depended largely on whether it could capture the sympathy of the
Delaware courts. Nevertheless, the technical elegance of the pill, as it was
perfected by New York’s preeminent takeover law specialists, doubtlessly en-
hanced its attractiveness to the courts.

Although academic commentators and institutional investors generally
believe that hostile tender offers are a useful device for disciplining corpo-
rate management, managers themselves believe that vulnerability to hostile
bids is a profound weakness in the corporate governance structure because
it exposes disaggregated and disorganized shareholders to abusive tender-
offer tactics. They argue that they cannot protect shareholders without the
tools to defeat inadequate tender offers. Moreover, in the late 1970s and early
1980s, the practices of certain takeover entrepreneurs made management’s
arguments quite plausible. “Front-end loaded, two-tier” tender offers could
unquestionably lead shareholders to sell, even if they were offered a price
less than that which they believed their shares to be worth. This much was
confirmed by rigorous academic research.2 And although the academics did
not make the point, to managers the implication was clear: Only a loyal bar-
gaining agent — namely, the board — could remedy the bargaining infirmities
of dispersed shareholders.

Imagine that you are a corporate lawyer representing one of the corpo
rations whose management and board were worried about abusive tender
offers in the early 1980s. You search for a way to empower the board to act
as a bargaining agent for sharcholders in tender offers. The answer to your
prayers is the shareholders’ rights plan or “poison pill.” Shareholders’ rights
plans take the form of capital instruments: rights to buy a capital asset, such s
a bond, common share, or preferred share. Yet, as we will explain, their only
real func‘tl()n is to alter the allocation of power between sharcholders and
ll:’;:t‘lsild::x ﬂlucs il(i;;)?nt‘gnlnl‘();l ff)rnl f’f rights plans today doces this r:lthcr“lik"f thbﬁ
- ;hareh()ld’z(;:(l(§ll'h(qugm? t,() buy a company sc'cumy are ('lmerlof
. g w e \\;rit\h]‘tllux](v)]dus do not literally receive a new piect ™
I ) he stock.) But upon the happening of a trigger
lﬁg cvent —generally the acquisition by a hostile party of a set percentage of
ety o e 07 15 perceny — th s ol o7
Moreover (and this is thye k: c(mllpany s stock at a greatly dlsq?l!med b ers
the exercise of the rights .‘Y.),‘ the person whosc stock zlcqlllsltx()n trigg o

ghts 1s itself excluded from buying discounted stoc
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Thus, its holdings are severely diluted; it will end up losing a great part, per-
haps most, of its investment in the company stock. The result is that buying
a substantial block of stock without the prior consent of the target’'s board
will be ruinously expensive. This effect gives the board the practical power
to veto a tender offer, just as it is able to veto a merger or asset sale under the
corporation law. However, if the hostile party successfully negotiates with
the board before crossing the triggering percentage, the board can waive the
effect of the pill. Thus the point is to force the hostile party to come to the
board before initiating a tender offer.

Here is a simple example: T Corp. distributes as a dividend to sharehold-
ers Rights. Each Right purports to be a right to buy 1/100 of a share of the
company’s common stock in the future for an extravagant, “out of the money”
price: say, $500 (or $5,000 per share) when the common stock is selling for
$75 a share. Given its terms, no one really expects this Right ever to be exer-
cised (although the company’s lawyers might argue that the Right’s high exer-
cise price represents the hidden long-term value of the company’s stock). The
Rights do not trade separately at this point but are embedded in the common
stock on which the dividend is paid. However, should a “triggering event”
occur, the Rights detach and are tradable separately. Today, a triggering event
might be the acquisition of 10 percent of the company’s stock by any single
entity or an affiliated group of persons, or the announcement of a tender offer
for 10 percent or more of the company’s stock.?* o

If a person or group did acquire a 10 percent block, thep under a “flip-in
pill, each outstanding Right would “flip-into”a right to acquire some n.umb‘cr
of shares of the target’s common stock at one half of the rparkct price for
that stock. (It could be one-third or some other number, but it usually is one-
half)) In other words, the Right's holder would be able to buy stock fr(v)m .tl‘])(‘
company at half price. Now, if every Right hqlder bought stf)ck at 1}:{11 plrlcl:1 ;
the aggregate effect is to increase the proportionate holdmgs of :;llds hare 1(:1 -
ers except the “triggering person,” whose Right woulq be Lancled e ?P(m 1'c
occurrence of the triggering event and who, as a resqlt, YV()U. on yr ow(rll a
much smaller interest in the company than that for which she initially paid.

The original rights plans were not “flip-in” plansj ll)lut ftl)ll)‘f):fr;ep;?:;;
When triggered, flip-over plans purported to create a rxg .t'to uy s yme num
ber of shares of stock i the corporation whose acquisition Of farge ‘ s rtm '
had triggered the right. In this Ilalan,fautrigi-ézfglyg:32’:?;;1 ii(é;g?fgaetfzn?lz
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Shartholc!lcsrll(:r(::nn:l(t)'tliﬁiatc) rcsullts in the rights ben}g exerasable‘. Ho:vt hclzzg
that be done? How can the target’s board creatc a right that requires
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not certain that it can be done, since the question of whether a triggering
shareholder must respect an obligation created by a flip-over plan has never
been litigated. The reason these plans are supposed to work, however, is that
they purport to compel the target’s board, as a party to the second triggering
event, to put terms in any merger agreement (or asset sale agreement, etc.)
with the acquirer that will force the acquirer to recognize flip-over rights.*

Because of their second trigger, flip-over plans are less effective than flip-
in rights. In a flip-over plan, a hostile party may acquire a large block of target
stock but propose no self-dealing transaction which would act as the required
second trigger activating the rights. It may wait to elect a new board. Indeed,
this weakness was demonstrated in one instance and flip-in pills, which did
not require the hostile acquirer to take any second step in order to execute
the punishing dilution, were designed in response.

Rights plans were, and to some extent remain, controversial. One can
easily see how they could be beneficial to shareholders, but it is just as easy
to see ways in which they might be misused to protect the status quo. Insti-
tutional investors generally dislike them on principle, mainly because boards
do not need shareholder approval to adopt rights plans and generally do not
seek it. (Of course, the corporation’s charter must authorize enough shares
to cover the exercise of the rights in the wholly unimaginable event that they
were ever exercised in their untriggered state.) When rights plans were first
introduced, it was fairly clear that the charters of most corporations — and the
corporation law — authorized boards to issue rights resembling those created
by rights plans. It was less clear, however, that these rights could be issued
solely as a defense against takeovers rather than to raise capital. This issuc
surfaced in the 1985 case Moran v. Housebold International, Inc. 500 A.2d
1346 (Del. 1985), in which Household International adopted a flip-over stock
rig.ht.s plan as a defense against a hostile tender offer and the offeror sued t0
enjoin its use.

In Housebold, the Delaware Supreme Court batted down an array of
arguments made by the plaintiff respecting a board’s statutory power to adopt
a flip-over rights plan. Concluding, inter alia, that Delaware corporations
have Statutory power to issue both shares (DGCL §151) and rights to acquire
securities (DGCL §157); these powers are not restricted by statute to issuance
for the purpose of raising capital; these rights do not preclude shareholders
from receiving tender offers (although the shareholders may be required 1O
change the board to do s0). The argument that flip-over pills cannot validly
create a conditional right to get discounted stock in a third-party corporation
was simply rejected without much explanation. In approving the power that
b oy o ek £l e cous el capresy o 0
obligation to monitor ther' hts and o nat boards would have 2 CORS' 1

rights and to redeem them under the (then) newy
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After Housebold was decided, a lot of Delaware M&A litigation focused
on whether a target company’s board could satisfy its burden to show, under
Unocal, that an unsolicited tender offer represented a threat to corporate pol-
icy or to shareholders that justified leaving a rights plan in place.

QUESTIONS AND NOTES ON STOCK RIGHTS PLANS

1. Moran was the first judicial opinion to validate shareholder rights
plans. Other jurisdictions split on their validity at first, but that equivocation
ended, state by state. As Professor Emiliano Catan and Marcel Kahan report:
“‘Between 1986 and 1989, court decisions rendered under the laws of Colo-
rado, Georgia, New Jersey, New York, Virginia, and Wisconsin held or strongly
suggested that flip-in pills are invalid. The basis for these decisions was that
the discriminatory treatment of raiders in flip-in pills violated a statutory
requirement that all shares of the same class be treated equally. Court deci-
sions under the laws of Indiana, Maine, Maryland, Michigan, Minnesota, Texas
and Wisconsin upheld flip-in pills, reasoning that any discrimination en.tailed‘
is merely among shareholders, not among shares. But while the reception of
flip-in pills by courts was mixed, legislatures embraced them enthl.lsnast‘ncally.
By 1990, twenty-four states (including all states where courts had 1{1valndatcd
flip-in pills) had adopted statutes validating discriminatory pills. This number
now stands at thirty-four.? ' o

2. Can we say what effect adoption of poison pills is likely to have
on shareholder value? Most commentators agree that, in the hands o‘f loyal
managers, the pill benefits shareholders by providing th§ manag'ers‘wnt)h‘ ic
power to bargain on their behalf and so overcome the.1r Chropxc collective
action problem. Thus, the pill might have the effect of increasing corporate
value, or at least the size of takeover premia. But in the hands of dlslgyal man-
agers, the pill might be used to entrench managers or to increase th(;.}lr pm.rlzllt‘et
benefits. In this case, the pill undoubtedly lowers cprporate value. ut.w1d.1d
also decrease the likelihood of takeovers? Early studies suggesFed that pills di
not reduce the ultimate incidence of takeovers and that th}éy increased some-
what the premiums that targets received in these transact.lons.t v in oart

But testing the effects of pills on corporate value is n(l)l ’?ha}t ’is C}())m-
because every Delaware company might be said to hav‘e a 1:1 a.tter " d,a i
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4. “Revlon” questions haunted Delaware law for years: What are Revion
duties specifically, just what do they require and when are they triggered? It
took years of litigation for the confusion to gradually lift. It is now well estab-
lished that Revion created no new duties, but dealt with a modified standard
of judicial review of the duties of care and loyalty in a particular context.

5. The distinction between transactions in which the company is for
sale and those in which the board is merely defending against a hostile take-
over bid is not always clear. Consider, for example, a situation in which, in
response to a hostile LBO-type cash tender offer, management uses its con-
trol over company assets to initiate a very similar transaction by (1) selling a
large group of company assets, (2) borrowing extensively against the com-
pany’s remaining assets, and (3) using the proceeds to fund a premium-priced
sclf-tender for a large percentage of the company’s stock. After this transac-
tion, shareholders are left with cash and an equity interest in a smaller and
more highly leveraged business. Assume, in addition, that, as between the
two similar transactions — the hostile third-party offer and the corporate self-
tender — a reasonable investor might well prefer the raider’s all-cash offer. In
reviewing management’s preference for its own plan, should a court assume
that the target’s board has a Revion duty to get the highest current value for
the shareholders? Or does the court use the Unocal standard of “reasonable
in relation to a threat”? See AC Acquisitions Corp. v. Anderson Clayton & Co.,
519 A.2d 103 (Del. Ch. 1986). How much do you think it matters whether the
court asks whether such a transaction is reasonable in relation to a legitimate
corporate purpose (Unocal) or it asks whether it represents reasonable effort
to get highest available value for shareholders (Revlon)?

6.In the 2001 case In re Pennaco Energy, Inc.787 A.2d 691 (Del. Ch.2001),
the Board negotiated exclusively with Marathon Oil and reached an agreement
at $19 cash per share, with at 3 percent breakup fee and a right for Marathon
to match any higher offer that might emerge. Despite the absence of any pre-
signing marketing of the company, the Court of Chancery found that the tar-
get directors had met their Revion duties on the theory that the relatively mod
§St break fee and chance for others to come in were they interested in pay:
Ing more was one reasonable way to sell the business. Pennaco shows that
while Revion continues to be the brand name opinion, the spirit of Barkan v.
Amsted captures far better the approach to change of control duties that courts
tend to take. See below also for the latest word by the Delaware Supreme Court’s
2014 opinion in $&J Energy Services, Inc. v, City of Miami Employees Union.

13.5 PuiLNG TOGETHER Unocar aND REVION
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duty to redeem its poison pill and the issue of what triggers Revlon dutics.
Discussion of the first issue was dicta, since Time, Inc., the corporate defen-
dant, had not relied on its poison pill to defend against a hostile attack by Par-
amount Communications, Inc. That characterization, however, detracts little
from the force of the court’s statements.

PARAMOUNT COMMUNICATIONS, INC. v. TIME, INC.
571 A.2d 1140 (Del. 1989)

[Paramount Communications’ unsuccessful bid for Time, Inc. was per-
haps the most famous hostile takeover attempt of the 1980s. In brief, Par-
amount launched its bid after Time had already initiated a friendly merger
transaction with Warner Communications. Time succeeded in thwarting Para-
mount by transforming its original merger deal into a tender offer by Time for
Warner, thereby making itself too large (and debt-ridden) to be an attractive
target for Paramount. Prior to Time’s tender offer, both Paramount and sev-
eral groups of Time’s shareholders sought to enjoin the tender offer in order
to give Time’s shareholders an opportunity to choose between this offer and
Paramount’s bid. The Delaware Court of Chancery recognized that Time's
shareholders apparently preferred the higher price offered by the Paramount
deal but nonetheless refused to enjoin Time’s tender offer, on the grounds
that, since Time’s board was not under a Revion duty to optimize Time's
current stock value, the board had acted reasonably in pursuing its long-term
Plan to create business value. )

The facts of the case were as follows. Time’s long-term pusmess strat-
€gy was to expand from a publishing company ipto a diversﬂ?ed rpqlgmc-
dia and entertainment company. Pursuant tol this strategy, Time }nltnated
merger negotiations with Warner Communicatnqns. ff\s both compam“cs were
in the $10-12 billion range, the proposed combmatxgn wgs t'o be a @erger
of equals.” The negotiations were protracted. The chief stlckmgl p(l)mtz tWere
the management structure of the combined company and the role that § eYe?
Ross, Warner's extraordinarily successful CEO, would play in the new entity.

On March 3, 1989, the parties signed a stock-for-sFock mergerldairee-
ment that cast Time in the role of the surviving corporation bﬁt wl(;ulder:‘;et
transferred 62 percent of Time's common stock to _Warl;etrhz :tl;zr:s P
an exchange ratio reflecting the current market price O

ket capitalization). The
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party the option to trigger a share exchange in which Time would receive 9.4
percent of Warner’s stock and Warner would receive 11.1 percent of Time’s
stock. The purpose of this option was to deter third-party bids for Time or
Warner prior to the merger vote.

On June 7, 1989, Paramount announced a $175 per share cash bid for all
of Time’s shares, contingent on the termination of the share exchange agree-
ment, the redemption of Time’s poison pill, and the resolution of legal diffi
culties attending the transfer of Time properties to Paramount. Paramount’s
offer came two weeks before Time’s shareholders were scheduled to vote
on the Warner merger. Time’s shares had traded at a high of $50 prior to the
Warner merger agreement and $122 prior to Paramount’s offer. After Para-
mount’s offer, they jumped to a high of $188/share.

Time’s board rejected Paramount’s price as grossly inadequate and con-
cluded that the Warner deal was a better vehicle for Time’s strategic goals.
On June 16, Wasserstein, Perella, Time's investment banker, informed Time’s
board that a “control market value” for Time would exceed $250/share,
although an earlier Wasserstein valuation conducted in connection with the
Time-Warner agreement had valued Time at between $189 and $212 per
share. In addition, Wasserstein estimated that Time's stock would trade at
between $106 and $188 if the Time-Warner combination succeeded.

Having rejected Paramount’s offer, however, Time’s management faced
a dilemma: It had planned the stock-for-stock merger that required a share-
holder vote. But if Time’s shareholders were to vote, they would almost cer-
tainly reject the proposed merger in the hope of tendering into the higher
Paramount offer. Therefore, Time and Warner abandoned their merger agree-
ment and agreed that Time would make a friendly cash tender offer to Warner
shareholders and that, following the closing of that offer, a merger between
Time and Warner would be effectuated. The governance terms in the new
Time-Warner agreement were identical to those in the old agreement. The
chief difference was that Time was forced to borrow $10 billion to purchase
Warner shares at a 56 percent cash premium over their preagreement market
price.

As aresult of various delays that were caused by Paramount getting regi-
latory approval to acquire Time's programming and cable TV franchises, Par
amounF could not pursue its offer for Time immediately. On June 22, Para-
mount increased its cash offer to $200/share in the hope of dissuading Time
gf(;:; ll;luz’lllfzgl)\’é’ldg:;elzlllltt()n() uv‘uil. l’:\ram()m-n thcn' sgught to enjoin Timle’:
of Ti h h o ‘.111(“11'}".(,<)L||ft, WhL‘l‘C’lt. was joined by several gr(?lp

me share olders also seeking to block Time's mancuver. It was cleaf
that if Time’s offer went forward, P:

h ' aramount would lack the incentive aft
the resources to bid for the heavily indebted Time-Warner entity that would
emerge.
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enhance short-term shareholder value and to treat all other interested acquir-
ers on an equal basis. The Shareholder Plaintiffs base this argument on two
facts: (i) the ultimate Time-Warner exchange ratio of .465 favoring Warner,
resulting in Warner shareholders’ receipt of 62% of the combined company:
and (ii) the subjective intent of Time’s directors as evidenced in their state-
ments that the market might perceive the Time-Warner merger as putting
Time up “for sale” and their adoption of various defensive measures.

The Shareholder Plaintiffs further contend that Time’s directors, in struc-
turing the original merger transaction to be “takeover-proof,” triggered Re-
lon duties by foreclosing their shareholders from any prospect of obtaining
a control premium. In short, plaintiffs argue that Time’s board’s decision to
merge with Warner imposed a fiduciary duty to maximize immediate share
value and not erect unreasonable barriers to further bids. . ..

Paramount asserts only a Unocal claim in which the shareholder plain-
tiffs join. Paramount contends that the Chancellor, in applying the first part of
the Unocal test, erred in finding that Time’s board had reasonable grounds to
believe that Paramount posed both a legally cognizable threat to Time share-
holders and a danger to Time’s corporate policy and effectiveness. Paramount
also contests the court’s finding that Time’s board made a reasonable and
objective investigation of Paramount’s offer so as to be inforn.lcd before r'cjcct-
ing it. Paramount further claims that the court erred in applying ( Jnocql § sec-
ond part in finding Time’s response to be “reasonable.” Paramount points pri-
marily to the preclusive effect of the revised agreement which dcmcdﬂ lime
shareholders the opportunity both to vote on the agreement and to rcqund
to Paramount’s tender offer. Paramount argues that the underlying nl()th':l-
tion of Time’s board in adopting these defensive measures was management’s
desire to perpetuate itself in office. _ . 5 by this

The Court of Chancery posed the pivotal questpr.l presented by this
case to be: Under what circumstances must a board of d1'rect_0rs ahzu,ldon| im‘
in-place plan of corporate development in or'der to provide its slm?rchol( ers
with the option to elect and realize an immediate control premu‘m;(. o0
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We first take up plaintiffs’ principal Revion argument, summarized
above. In rejecting this argument, the Chancellor found the original Time-
Warner merger agreement not to constitute a “change of control” and con-
cluded that the transaction did not trigger Revion duties. The Chancellor’s
conclusion is premised on a finding that “[b]efore the merger agreement was
signed, control of the corporation existed in a fluid aggregation of unaffiliated
shareholders representing a voting majority — in other words, in the market.”
The Chancellor’s findings of fact are supported by the record and his con-
clusion is correct as a matter of law. However, we premise our rejection of
plaintiffs’ Revion claim on different grounds, namely, the absence of any sub-
stantial evidence to conclude that Time’s board, in negotiating with Warner,
made the dissolution or breakup of the corporate entity inevitable, as was the
case in Revion.

Under Delaware law there are, generally speaking and without exclud-
ing other possibilities, two circumstances which may implicate Revion duties.
The first, and clearer one, is when a corporation initiates an active bidding
process seeking to sell itself or to effect a business reorganization involving a
clear break-up of the company. . . - However, Revion duties may also be trig-
gered where, in response to a bidder’s offer, a target abandons its long-term
strategy and seeks an alternative transaction also involving the breakup of
the company. Thus, in Revion, when the board responded to Pantry Pride’s
offer by contemplating a “bust-up” sale of assets in a leveraged acquisition, we
imposed upon the board a duty to maximize immediate shareholder value and
an obligation to auction the company fairly. If, however, the board’s reaction
to a hostile tender offer is found to constitute only a defensive response and
not an abandonment of the corporation’s continued existence, Revlon duties
are not triggered, though Unocal duties attach. . ..

Finally, we do not find in Time’s recasting of its merger agreement with
Warner from a share exchange to a share purchase a basis to conclude that
Time had either abandoned its strategic plan or made a sale of Time inevita-
ble. The Chancellor found that although the merged Time-Warner company
would be large (with a value approaching approximately $30 billion), recent
takeover cases have proven that acquisition of the combined company might
nonethele§s be possible. The legal consequence is that Unocal alone applies
to determine whether the business judgment rule attaches to the revised
agreement. . . .

We turn now to plaintiffs’ Unocal claim. .

.- . Time's decision in 1988 to combine with Warner was made only
after what could be fairly characterized as an exhaustive appraisal of Time's
future as a corporation. After concluding in 1983-84 that the corporation
must expand to survive, and beyond journalism into entertainment, the board
combed the field of available entertainment companies. By 1987 Time had
focused upon Warner; by Iate July 1988 Time’s board was convinced that
Warner would provide the best “fit” for Time to achieve its strategic objec
tives. The record attests to the zealousness of Time'’s executives, fully sup-
ported by their directors, in seeing to the preservation of Time’s “culture,’
L€, 1ts perceived editorial integrity in journalism. We find ample evidence
in the record to support the Chancellor's conclusion that the Time board's
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decision to expand the business of the company through its March 3 merger
with Warner was entitled to the protection of the business judgment rule. . . .

The Chancellor reached a different conclusion in addressing the Time-
Warner transaction as revised three months later. He found that the revised
agreement was defense-motivated. . . . Thus, the court . . . analyzed the Time
board’s June 16 decision under Unocal. The court ruled that Unocal applied
to all director actions taken, following receipt of Paramount’s hostile tender
offer, that were reasonably determined to be defensive. Clearly that was a
correct ruling. . ..

Unocal involved a two-tier, highly coercive tender offer. In such a case,
the threat is obvious: shareholders may be compelled to tender to avoid being
treated adversely in the second stage of the transaction. ...

Since Paramount’s offer was [not two-tier, but all-shares and] all-cash,
the only conceivable “threat,” plaintiffs argue, was inadequate value. We dis-
approve of such a narrow and rigid construction of Unocal, for the reasons
which follow.

Plaintiffs’ position represents a fundamental misconception of our stan-
dard of review under Unocal principally because it would involve the court
in substituting its judgment as to what is a “better” deal for that of a cor-
poration’s board of directors. To the extent that the Court of Chancery has
recently done so in certain of its opinions, we hereby reject such approach
as not in keeping with a proper Unocal analysis. See, e.g., Interco, 551 A.2d
787, and its progeny.... ) ] ) o

The usefulness of Unocal as an analytical tool is precisely its flexibility
in the face of a variety of fact scenarios. Unocal is not intended as an abstruct
standard; neither is it a structured and mechanistic procedu@ of appraisal.
Thus, we have said that directors may consider, when evaluating the tllr?;lt
posed by a takeover bid, the “inadequacy of ch€ price oiffered,‘ naturf and ttllm
ing of the offer, questions of illegality, the impact on constituencies otncr
than shareholders, the risk of nonconsummation and the quality of SCCllflthf
being offered in the exchange.” 493 A.2d at 955. The openilendeq ‘a‘;alys‘i
mandated by Unocal is not intended to lgad ltoeaosflr';lill)lllee {)n(/:;trnee?gt?;peec)id
cise: that is, of comparing the discounted va u [Time- e en
tradin, ic some future date with Paramount’s offer and decte . g
Whichgi\sl')i;l(ee t?itghcr. Indeed, in our view, pr.ece.ptshunderlyelglsgotfh;tl;zfg:f;gs
judgment rule militate against a court’s epgaglng in the pr(zfcersus e
to appraise and cvaluate the relative merits qf a long-term oo
investment goal for shareholders. To engage in such an ex¢ £

. i . cular, the application of the second part 0
of the Unocal process and, in partici ar,

o e, e boar ably determined that inadequate value

is C: i reason
o el boazr;jble threat that Paramount’s all-cash, all-shares

d concluded that paramount’s eleventh hpur
oncern was that Time shareholders mlghF
h offer in ignorance or a mistaken belief

i inati ith Warner might pro-
of the strategic benefit which a business q')mbmat’ufln v:lfltttl) quamounf’*s (f;fcr
duce. Moreover, Time viewed the conditions attachc ‘dmme U offe

: ' kewed a compx re analysis.
as introducing a degree of uncertainty that skewed a p

was not the only legally cogni
offer could present. Time's boar
offer posed other threats. One €
elect to tender into Paramount’s ¢as
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Further, the timing of Paramount’s offer to follow issuance of Time’s proxy
notice was viewed as arguably designed to upset, if not confuse, the Time
stockholders’ vote. Given this record evidence, we cannot conclude that the
Time board’s decision of June 6 that Paramount’s offer posed a threat to cor-
porate policy and effectiveness was lacking in good faith or dominated by
motives of either entrenchment or selfinterest. . . .

We turn to the second part of the Unocal analysis. . .. As applied to the
facts of this case, the question is whether the record evidence supports the
Court of Chancery’s conclusion that the restructuring of the Time-Warner
transaction, including the adoption of several preclusive defensive measures,
was a reasonable response in relation to a perceived threat.

Paramount argues that, assuming its tender offer posed a threat,
Time’s response was unreasonable in precluding Time’s shareholders from
accepting the tender offer or receiving a control premium in the imme-
diately foreseeable future. Once again, the contention stems, we believe,
from a fundamental misunderstanding of where the power of corporate
governance lies. Delaware law confers the management of the corporate
cnterprise to the stockholders’ duly elected board representatives. The
fiduciary duty to manage a corporate enterprise includes the selection of a
time frame for achievement of corporate goals. That duty may not be dele-
gated to the stockholders. Directors are not obliged to abandon a deliber-
ately conceived corporate plan for a short-term sharcholder profit unless
there is clearly no basis to sustain the corporate strategy. See, e.g., Revion,
506 A.2d 173.

Although the Chancellor blurred somewhat the discrete analyses required
under Unocal, he did conclude that Time’s board reasonably perceived Par-
amount’s offer to be a significant threat to the planned Time-Warner merger
and that Time’s response was not “overly broad.” ...

... Time’s responsive action to Paramount’s tender offer was not aimed
at “cramming down” on its shareholders a management-sponsored alternative,
put rather had as its goal the carrying forward of a pre-existing transaction
in an altered form. Thus, the fesponse was reasonably related to the threat.
The. Chan.cellor noted that the revised agreement and its accompanying safety
d.evnccs did not preclude Paramount from making an offer for the combined
Time-Warner company or from changing the conditions of its offer so as not
to make the offer dependent upon the nullification of the Time-Warner agree-

ment. Thus, the response was proportionate. We aftirm the Chancellor’s rul
ings as clearly supported by the record. .

QUESTIONS AND NOTES ON TIME-WARNER

. 1 Under Time-Warner's Tfestatement of the Unocal doctrine, can a hos-
tile bidder ever force Mmanagement to redeem a poison pill that is said to pro-
tecta company’s existing business plan? Does it matter whether the business
plan appears to constitute a “break-up” of the company as it has existed, such

as those in AC Acquisitions and [, i
. ; nterco? Does it matte S the plan was
in place prior to the offer? erwhether ’
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2 Time-Warner might be read to imply that a board may maintain a pill
defense indefinitely whenever it fears that shareholders might “mistakenly”
conclude that a hostile offer is fairly priced, despite the board’s contrary view.
However, since Time-Warner repudiates Interco (in which the board pursued
an alternative recapitalization transaction), another interpretation of 7ime-
Warner is that the pill may sometimes — but not always — be used to protect
new or defensive transactions.*® These two interpretations are consistent in
the sense that it is logically possible to bar the Chancery Court from pulling
the pill, while permitting it to enjoin disproportionate alternative responses
to hostile tender offers. In other words, it is logically possible to allow the
court to bar management’s “disproportionate” business plans, while refusing
to allow shareholders to pass on these plans by removing the pill. Is there
irony here in light of the court’s rationale for disapproving the Interco result?

3. Does a board’s fiduciary duty to be informed require it to negotiate
with every plausible acquirer that approaches the corporation with a takeover
proposal? At least when the suitor appears to be financially responsible, the
duty of care might be construed to require the board to make some inquiry
before rejecting unsolicited offers. Such a rule, however, would impose real
costs. Once the public learns of discussions with a would-be acquirer (:m.d
this sort of information regularly leaks out), the price of a target company’s
stock inevitably rises in anticipation of a control payment. Short-term inves-
tors (arbitrageurs) buy into the target stock, and risk-averse, long-term inves-
tors sell as prices rise. The new stockholders will exert pressure on managc-
ment to either accept a deal or propose an alg;rpatwe. S'mcc the tl()mﬂmaan
view among practitioners, managers, and politicians duppg thc: 1 )8(,)5 wlls
that there were too many takeovers,” it is hardly surprising thflt the Dela-
ware courts did not construe the duty of care or the duty to l_)e informed to
require the board to investigate every merger PFOP(’S“I:"TI?“V‘S: a b‘f’“r_dlthat
had decided that its company was not for sale could “just say no" without

negotiating with would-be acquirers.”

4. The latest pill redemption case of note was the remarkable 2011 Airgas

case. In February 2010, after its friendly overtures were reb}lffgfi,lAlr Pg(()((iucts
launched a hostile tender offer for its competitor Airgas, tllltl.‘ll y "}tl ; lrp’el:
share cash and eventually reaching $70 252 t‘besF 1nd final 1 p;clee.ast1§78 Ié;u-
board rejected these offers, claiming that Airgas w‘1§ fwo;t] :) ale 5()07/.2()()3
share. (Airgas had been trading in the $40s :}ﬂd $505 (;(r o mn_ 007200 d
Between October 2009 and January 2011, Airgas’s stock pri g

added at the end of the excerpt reproduced above that “we

an: actions that are coercive in na-
have found that even in light of a valid threat, mdmgelgerll:e:ﬁgg:e T b
e SHEREU T AT B 5D managemen't-SpoterC:'S‘;O?rllsesﬂ (citing Mills Acquisition Co. v
. rtional o
struck as asonable and non-propo LI o 1o A.2d 103 (Del. Ch
Macnzt'(ljl(;‘:;n]:;-ur;:)d; 2d 1261 (Del. 1989, and AC Acquisition Corp..> 9

1986)). .

37. This was not, of course, the domii
law professors.

38. That is, boards have the leg
agers in both Unocal and Revlon learnce
10 say no without offering sharcholders an
parable (o what the acquirer offers.

36. The Time-Warner court

int view among financial cconomists or corporate
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low of $41.64 to a high of $71.28.) Airgas had a poison pill with a 15 percent
trigger and a three-class staggered board comprised of nine members. At the
September 2010 Airgas annual meeting, Air Products successfully replaced
three Airgas directors with its own nominees. In what was a stunning devel-
opment, once they joined the board, all three of the new directors, advised by
their own bankers and lawyers, agreed with the incumbent directors that the
Air Products $70 per share offer was inadequate. The pill stayed in place. Air
Products filed a motion in its pending Delaware Chancery Court suit against
the Airgas board seeking an injunction against all of the Airgas defenses that
impeded its offer from being acted upon by the Airgas shareholders. While
expressing personal misgivings about the continued use of a pill against a
structurally non-coercive, all-cash offer, Chancellor Chandler upheld Airgas’s
use of the poison pill: “[T]here seems to be no threat here — the stockholders
know what they need to know (about both the offer and the Airgas board’s
opinion of the offer) to make an informed decision. That being said, however,
as I understand binding Delaware precedent, I may not substitute my business
judgment for that of the Airgas board. [citing Unitrin and Time Warner].”
The Chancellor also observed in a footnote: “Our law would be more cred-
ible if the Supreme Court acknowledged that its later rulings have modified
Moran and have allowed a board acting in good faith (and with a reasonable
basis for believing that a tender offer is inadequate) to remit the bidder to the
election process as its only recourse. The tender offer is in fact precluded and
the only bypass of the pill is electing a new board. If that is the law, it would
be best to be honest and abandon the pretense that preclusive action is per
se unreasonable.”#

Air Products then dropped its offer and over the following year the stock
of the target Airgas outperformed the stock of Air Products by a significant
margin. In 2015 Airgas agreed to be acquired by a European company for
$143 a share.

5. On the Revion side of the Unocal-Revion doctrinal dichotomy, the
Delaware Supreme Court in Time-Warner appeared to reject the change-in-
control test as the trigger for invoking judicial scrutiny. But stay tuned —the
moving hand writes, and having written ..., sometimes writes again. The next
chapter in Delaware’s law of corporate takeovers, the QVC case, which fol
lows, returns to the sale-of-control test for Revion duties.

The next major case in the Revion line of cases is the Supreme Courts

1994‘ opinion in the fight between Barry Diller and Sumner Redstone to
acquire Paramount Communications,

PARAMOUNT COMMUNICATIONS, INC. v.
QVC NETWORK, INC.
037 A.2d 34 (Del. 1994)

Veasey, CJ.:
In this appeal

We review an order of the Court of C relim-
inarily enjoining ce f Chancery ..., p

rtain defensive measures designed to facilitate a so-called

39. Air Products & Chemicals v Afrg . p .
40. 1d. at 122 1480 - Argas, Inc. 16 A.3d 48 (Del. Ch. 2011).
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Ann. §§2561-2567, and Ohio, Ohio Rev. Code Ann. §1707.043. These statutes
mandate the disgorgement of profits made by bidders upon the sale of either
stock in the target or assets of the target. Any bidder who acquires a fixed
percentage of voting rights, including (in some acts) voting rights acquired by
proxy solicitation, is subject to this statute. Thus, under the Pennsylvania stat-
ute, any profit realized by a “controlling person” from the sale of any equity
security of the target within eighteen months of becoming a “controlling
person” belongs to the target. A “controlling person” includes any person or
group who has acquired, offered to acquire, or publicly disclosed the intent
to acquire over 20 percent of the total voting rights. Since the emphasis is on
voting rights, a solicitation of proxies triggers the disgorgement provision.
The Ohio statute is more circumscribed, providing safe harbors to manage-
ment proxy solicitations. It also provides safe harbors to insurgent solicita-
tions made in accordance with federal proxy rules where the solicitation of
the voting right is limited to the matters described in the proxy statement and
constrained by the instructions of the proxy giver. The constitutionality of
these statutes remains untested.

“Constituency statutes” comprise the last major class of third-generation
statutes.® They allow, or in some states require, the board of a target corpora-
tion to consider the interests of constituencies other than the shareholders
when determining what response to take to a hostile takeover offer. These
statutes deter takeovers by releasing directors from some of the fiduciary comr
straints imposed by case law in the takeover context, thus allowing the board
to use a broader range of potential justifications for taking defensive measures.

13.10 Proxy CoNTESTS FOR CORPORATE CONTROL

In a world in which corporations are defended by poison pills, those seeing
Qppoﬂunity in a change of management have only two alternatives. The first
is to negotiate with the incumbent board. In some cases, board leadership
might be convinced that a change-in-control transaction is a good thing. The
odds of persuasion are increased by lucrative inducements for CEOs, such 25
spbstantial non-vested options that will vest in a change-in-control transac
tion, consultation agreements, or other deal-related compensation. Therefore,
one might predict that, as the Delaware Supreme Court will permit boards
to leave poison pills in place indefinitely, the number of “fricndly deals” will
increase.™

T h.e second alternative for displacing management is the hostile optiof
of running both a proxy contest and a tender offer simultaneously. In this €ast:

stamte(:g{ngsz :;(e f’thﬁr* more idiosyncratic antitakcover statutes as well. The less §0mm°$
tives or —— s¢ f‘lat prohibit targets from adopting golden parachutes for their Cxefze
the adopmym B8 Lol without shareholder approval, Ariz. Rev. Stat. §§1202, 1204 autbo s
or require ciscriminatory rights plans without sharcholder approval, NYBCL ggs01,50>

quire appraisals in management-led buyouts, Cal. Gen. Corp. L. §§181, 1001, 1 101.

70. S g . .
pec. .8, Marcel Kahan & Edward B, Rock, How 1 Learned to Stop Worrying 4

. nd Love
the Pill:Adaptive Responses to Takeover Law, 69 U. Chi. L. Rev. 871 (2002).

ol
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closing the tender offer is conditioned on electing the acquirer's nominees to
the board and the board’s redemption of the target’s poison pill. See, e.g.,
Hilton Hotels, Inc. v. ITT Corp., 978 F. Supp. 1342 (D. Nev. 1997). Contests
of this type leave open a variety of further defensive steps that the target may
attempt to take. For example, the target board may attempt to affect the out-
come of the proxy fight by issuing stock into friendly hands; it may move the
meeting date; it may sell assets that the “raider” presumably treasures — and it
may sell them to a friendly party for high-vote stock; it may put covenants in
new loan agreements that impede the takeover, etc. In other words, a target
board may engage in a wide variety of actions that are designed to impedc an
insurgent from gathering enough support to oust the current board through
a shareholder vote. The following cases address the legal test for evaluating
board actions that affect proxy contests.

BLASIUS INDUSTRIES, INC. v. ATLAS CORP.
564 A.2d 651 (Del. Ch. 1988)

[Blasius Industries, the owner of about 9 percent of the stock of the Atlas
Corporation, proposed a restructuring to Atlas’s management th:_it W()l.lld have
resulted in a major sale of Atlas assets, an infusion of new debt financing, and
the disbursement of a very large cash dividend to Atlas’.s shareholders. th'n
management rejected the restructuring proposal, Blasius am?ounccq that. 1t
would pursue a campaign to obtain shareholder consents to increase Atlai‘s
board from seven to fifteen members, the maximum size allowed by Atlas’s
charter, and to fill the new board seats with Blasius’s n‘ominees‘ Th.c Atlas
board, however, preempted Blasius’s campaign by immedlate!y amendmg fhc
bylaws to add two new board seats and filling thesc; seats ywth 1t§ own glm
didates. (Remember the “Unfireable CEO” problem in Section 5.2¢? The Atlas

board was classified, needless to say.)]
ALLEN, C.:

THE MOTIVATION OF THE INCUMBENT BOARDEII\I:BFRS
EXPANDING THE BOARD AND APPOINTING NEW M

In increasing the size of Atlas’ board. by two and lehni ;}:ﬁ ;eevg‘l?pcrree;tue(g
positions, the members of the board reahzed’thag th(;}f:(\)fren e / o
ing the holders of a majority of the Company s Sharc o solicitation. should
of new directors on the board through Bla51u§ conslc; - thé iy
they want to do so. Indeed the evidence establishes tha

pal motivation in so acting. N cember
T “lusi hat. in creating two new board positions on D ;
e e to fill those positions the board

d Winters o
o t or delay the shareholders from possibly

n the board, is critical to my analysis of
f the two pending cases. If the board

31 and electing Messrs. Devaney
Was principally motivated to preven
Placing a majority of new men}berg‘ 0
the central issue posed by the first filed 0
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in fact was not so motivated, but rather had taken action completely inde-
pendently of the consent solicitation, which merely had an incidental impact
upon the possible effectuation of any action authorized by the shareholders,
it is very unlikely that such action would be subject to judicial nullification.....
The board, as a general matter, is under no fiduciary obligation to suspend its
active management of the firm while the consent solicitation process goes
forward. . ..

I conclude that, while the addition of these qualified men would, under
other circumstances, be clearly appropriate as an independent step, such a
step was in fact taken in order to impede or preclude a majority of the share-
holders from effectively adopting the course proposed by Blasius.. ..

Plaintiff attacks the December 31 board action as a selfishly motivated
effort to protect the incumbent board from a perceived threat to its control of
Atlas. Their conduct is said to constitute a violation of the principle, applied
in such cases as Schnell v. Chbris Craft Industries, Del. Supr., 285 A.2d 437
(1971), that directors hold legal powers subjected to a supervening duty to
exercise such powers in good faith pursuit of what they reasonably believe to
be in the corporation’s interest. . ..

On balance, I cannot conclude that the board was acting out of a self-
interested motive in any important respect on December 31. I conclude
rather that the board saw the “threat” of the Blasius recapitalization proposal
as posing vital policy differences between itself and Blasius. It acted, I con
clude, in a good faith effort to protect its incumbency, not selfishly, but in
order to thwart implementation of the recapitalization that it feared, reason-
ably, would cause great injury to the Company.

The real question the case presents, to my mind, is whether, in these cit-
cumstances, the board, even if it is acting with subjective good faith (which
will typically, if not always, be a contestable or debatable judicial conclusion),
may validly act for the principal purpose of preventing the shareholders from
electing a majority of new directors. The question thus posed is not on€ of
intentional wrong (or even negligence), but one of authority as between the
fiduciary and the beneficiary (not simply legal authority, i.c., as between the
fiduciary and the world at large).

It is established in our law that a board may take certain steps——SuCh
as the pgrchase by the corporation of its own stock — that have the effect
of defeatn'lg a threatened change in corporate control, when those steps ar€
takeq adv1s§dly, in good faith pursuit of a corporate interest, and are reasonr
able in relatlor} to a threat to legitimate corporate interests posed by the pro-
posed change in control. See Unocal Corp. v. Mesa Petroleum Co., Del. Supr-
?a??htjg (9133 2;3552356.:. Dl;)es this rule — that the reason able exercise of good
=g hasga " rally validates, in equity, the exercise of legal authofity

: 1 entrenchment effect — apply to action designed for the
primary purpose of interfering with the effectiveness of a stockholder vote?
tance of e franebioe 1o e actors L PLce sugies that (he cetra DD

e scheme of corporate governance, requires that

in this setting, that rule not be applied and that closer scrutiny be accorde
to such transaction. . .
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The shareholder franchise is the ideological underpinning upon which
the legitimacy of directorial power rests. Generally, shareholders have only
two protections against perceived inadequate business performance. They
may sell their stock (which, if done in sufficient numbers, may so affect secu-
rity prices as to create an incentive for altered managerial performance), or
they may vote to replace incumbent board members.

It has, for a long time, been conventional to dismiss the stockholder vote
as a vestige or ritual of little practical importance. It may be that we are now
witnessing the emergence of new institutional voices and arrangements that
will make the stockholder vote a less predictable affair than it has been. Be
that as it may, however, whether the vote is seen functionally as an unimpor-
tant formalism, or as an important tool of discipline, it is clear that it is critical
to the theory that legitimates the exercise of power by some (directors and
officers) over vast aggregations of property that they do not own. Thus, when
viewed from a broad, institutional perspective, it can be seen that matters
involving the integrity of the shareholder voting process involve consider-
ation not present in any other context in which directors exercise delegated
power.

The distinctive nature of the shareholder franchise context also appears
when the matter is viewed from a less generalized, doctrinal point of view.
From this point of view, as well, it appears that the ordinary ansidcmtl()ns to
which the business judgment rule originally responded are simply not pres-
ent in the shareholder-voting context.” That is, a decision by the board to act
for the primary purpose of preventing the effectiveness .of a sharehol({er Vf)tc
inevitably involves the question who, as between the principal and the a%cm,
has authority with respect to a matter of internal corporate gOVCf{’anCh‘? mt
of course, is true in a very specific way in this case which deals Wlth the 'quc.;
tion who should constitute the board of directors of the corporation, but {t wi
be true in every instance in which an incumbent board seeks to tll(liwarft a 5haf;::
holder majority. A board’s decision to act to prevent the slziareh([)1 5 te;';V:)(l)‘r,I; Lthe
ating a majority of new board positions and filling hem (;ff?th respect to its
atrose of the corporation's poweir Ovelrlcitcsagg?lpigyn;v:;n shareh(l))lders asa
rights or obligations; rather, it involves a ) oy
class and the ilg)oard, of effective power with respect to gov?mancoefocfothe();;re
poration. This need not be the case with respect to other forms P

it ive regard for the

2. Delaware courts have long exercised a most senlSllfo;’C Sal(l)(l IP lgzt,e,cr:la‘;ufes%ing itself in

free and effective exercise of voting rights. This concern fS the ?:anchise e;:plains the cases that
Vvarious settings. For example, the perceived imp .ortanCC ° hareholders asked to authorize a
hold that a director’s fiduciary duty requires dxsclospre’to sSSCSSiOn € e if the transaction is
transaction of all material information in the Corporanonlssll" r., 488 A.2d 858 (1985). .. A simi-
Not a self-dealing one. See, e.g., Smith v. Van Gorkg’?ﬁ]e)se fhosg Zases that strike down board ac-
lar conce i democracy, unde i as intended to

rn, for credible corporate . such action was inte

tion that sets or moves an anlilual meeting date upon a ﬁ;ldgllgctt?g; campaign. See, e.g.. Schnell
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Our statutory requirement of annual meetings ( :
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action that may have an entrenchment effect —such as the stock buybacks
present in Unocal, Cheff or Kors v. Carey. Action designed principally to inter-
fere with the effectiveness of a vote inevitably involves a conflict between
the board and a shareholder majority. Judicial review of such action involves
a determination of the legal and equitable obligations of an agent towards his
principal. This is not, in my opinion, a question that a court may leave to the
agent finally to decide so long as he does so honestly and competently; that is,
it may not be left to the agent’s business judgment. . ..

QUESTIONS AND NOTES ON BLASIUS

1. Which of the following actions by the board may be prohibited under
the Blasius rationale? Under what circumstances?

a. During a heated proxy context for control of the board, the incum-
bent board purchases stock selectively from a large shareholder who is
otherwise likely to vote for the insurgents.

b. Under the same circumstances, the incumbent board issues a large
block of additional stock at the market price to shareholders who are
likely to support the incumbent board.

c. Under the same circumstances, the incumbent board delays the
annual meeting after the meeting date is set when its initial proxy returns
suggest that the insurgents may win.

2. In the Blasius opinion excerpted above, the court went on to reject
a per se rule, instead holding that the board bears the “heavy burden of dem-
onstrating a compelling justification” after the plaintiff has established that
the board “has acted for the primary purpose of thwarting the exercise of
a shareholder vote.” Two commentators state that, “[w]ithin its realm,” judi
cial review under the Blasius line of cases “is perhaps the most exacting
in corporate law. It unequivocally reverses the business judgment presump-
tion. Director action that interferes with the voting process is presumptivel}’
inequitable.” Dale A. Oesterle & Alan R. Palmiter, Judicial Schizopbrenid in
Shareholder Voting Cases, 79 lowa L. Rev. 485, 535 (1994). Yet it is not €asy
to fortify the vote with strong fiduciary protections. Since manipulations of
the voting process can often be characterized as “defensive,” courts may apply
the Unocal test to them: Review under Unocal is less demanding than review
under Blasius. The structure of analysis under cither review standard, how-
ever, is the same. In both instances, directors have the burden to establish
compliance with a standard, and in both instances, the standard is a relative
one. In Unocal, the action must be reasonable in light of something else (a
threat that the act is directed against). Under Blasius, the justification for the
act must be deemed compelling in light of something else (the threat that the
act is directed against). The substantive difference is one of emphasis. Blasius
requircs a very powerful justification to thwart a shareholder franchise for an
extended period. But where a board delays a sharcholder vote for a week Of
two, a less compelling justification may suffice.™

71. See Mercier v, Inter-Tel, infra.
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There is, however, one critical difference between review under {nocal
and review under Blasius. The Delaware Supreme Court's Time- Warner
opinion seems to authorize a target board to take defensive action if the com-
pany is threatened by what the court terms “substantive coercion.” This, in
the end, is simply the board’s belief that the tender offer is inadequate and
that the shareholders do not understand that fact. Under Blasius, however.,
corporate action to defeat a proxy contest cannot be justified by a parallel
belief that the voters simply do not understand the foolishness of voting for
the insurgent slate.

In the Delaware case law today, Blasius continues to be a significant
precedent where board action specifically attempts to impede a sharcholder
vote. In fact, however, Blasius is not a radical departure from prior case law;
itis just a special case evaluating board conduct under the general principles
of fiduciary duty. Blasius is useful for courts and practitioners who wish to
underscore the importance of shareholder voting, but it is not revolutiopary.

3. Liquid Audio v. MM Companies, Inc.”*is a case that lies at t}}c inter-
section of Unocal and Blasius. Liquid Audio (LA) was yet another victim of
the dot-com bubble, reaching $48 per share at its peak but down to lcss'than
$3 per share by 2001. The Wall Street Journal reporte.d that LA’s busmcsi
strategy suffered because rivals “offer[ed] similar services free of chafgc :
(How’s that for a business problem?) LA rejected a cash offer from MM Com-
panies in favor of a stock-for-stock merger with Alliance Entertainment. MM
then forced LA to hold its annual meeting, at which MM plan_ned to: (1) chal-
lenge the two incumbent directors who were up for re-electl.(m; and ( 2)) I_’f( >
pose a bylaw amendment expanding the board from five to nine mcml)grs; In
August 2002, LA added two directors, increasing the board size from h)vc to
seven. At the annual meeting one month later, share!lolders elected the t\y’(;
MM candidates to replace the LA incumbents, but re!ectcd th'e MMdp;;)pO?d[
to add four more board seats. MM brought suit alleging Blasius ane ’7”(‘1”
violations. Vice Chancellor Jack Jacobs upheld LA’s d?f.enswe ta;:(?;ztu 1‘: afer
Unocal, and declined to apply Blasius because LA s actions woul o0 amend-
prevented MM from achieving board control had its board expf;sn( amend
ment succeeded.™ The Delaware Supr Cmeﬂcourt’r‘W‘C rSeiﬂvlvlz?s t;nrgeduce the
Sius applied because the “primary purpose Of_ LA S ac;lE;]OCﬂ court then applied

M directors’ ability to influence board decisions.

g n.
o bt T A Bo: ansion from five to seve
Blasius 1o invalidate LA's board exp O oard delayed a merger vote

4. In Mercier v. Inter-Tel,” the Inter aformation to shareholders,

. ) i i
by twenty-five days in order to provide more ere not going to approve
and because it became clear that shareholders w

. ine applied the
the merger on the original meeting date. Vice Cl;alzcelil: rcgffslgfen%im the
Blasius standard but held that the standard “oug ! d(:zn of proving that their
Unocal framework™: Directors should bear t'h.e bur paonl agie Sl g
action (1) serves, and is motivated by, a legltlm'ate[iver’ll)ﬂd o ARG
(2) is reasonable in relation to the legitimate objective

72,929 A.2d 786 (Del. Ch. 2007). 8 (Del. 2003).

73. MM (]()m[/)anies r LiqllidAlldl:(Lgl.?f;'f;I lllqld ](1 18,1132 (Del. 2003).
74. MM Companies v. Liquid Audio, Inc, 51382
75. 929 A.2d 786 (Del. Ch. 2007).
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coercive. Under this recasting of Blasius the Inter-Tel board had met its bur-
den, but the court still noted some room between Blasius and Unocal: “Lest
there be confusion, I do not believe that the use of a test of this kind should
signal a tolerance of the concept of ‘substantive coercion’ in the director elec-
tion process.”



